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., Airo EXTPJLCTIVE INDUSTRIES JTME 3 

..... N. y . -. - ' , • * • 

A hearing on proposals to redefine "executive" as that term is used to 

describe exempt employees in the manufacturing and extractive industries under the 

Wage and Hour Law, vdll be held on Monday, June 3, 1940, at 10 a.m., at the VJillard 

H^tel, Colonel Philip B, Flening, Administrator of the Wage and Hour Division, U« S^ 

Department of Labor, announced today," At the hearing the definitions of the terms 

"administrative", "professional" and "outside salesman" also v/ill be reexamined. 

Harold Stein, Assistant Director of the Hearings Branch of tho Division, will pre

side. (Federal Register, May 11, 1940) ' ' ' ." 

This announcement was accompanied by plans for a definite schedule of 

hearings in tho immediate future to complete tho reexamination of this problem in 

all industries. Hearings have already beon held on this subject in the v/holcsale 

distributive trades, and two other hearings will be announced soon: ono on banking, 

brokerage, insurance, financial and related institutions; tho othor to cover publico, 

tion, communication, public utilities, transportation and nisocllaneous industries* 

• Colonel Fleming also announcod that no changes arc planned in the present 

definitions until this series of hearings has been completed. This is in accord 

vdth tho recommoncations mado by many roprosontativos of industry and all labpr 

rcprosontatives who appeared at the hearings on the wholesale distributive phase of 

the problem, which wore hold from April 10 to April 16. At the conclusion of the 

series of hearings, any nocossary redefinitions v/ill bo made without furthor delay. 

Fir the purpose of this hoaring, the manufacturing and extractive indus

tries arc defined as follows: • »• „ . 

"As used in this notico of hoaring, manufacturing and extractive indus

trios shall include cloaning, grading, packing, canning, handling and processing of 

(4368) 



- 2 

agricultural or horticultUl"fl.l comf:lodi ties; mining.; quarrying; petroleum production; 

logging end lumbering; and all other manufa'cturing and extractive industries except 

pUblication of booles, mage.zines and newspapers, public utilities m d production of 

moving pictures." 

:Ehe present definj.tions which e.re contained in Part· 541 of the I?egulatio"ls 

'ead as follows: 

"Sect:i.on 541.1 -- Executive and ad.7J1inistrative. 

The term 'e:Clployee employed in e. bonc. fide executive (and) 
c.dr1linistrative * * * capacity' in section 13 (a) (1) of the Act 
she.ll ;neo.:::l e.ny employ(;e whose primary duty is the mn.nagement of the 
establishment, or a customurily rucornized department thercof, in 
which he is G:'Tlploycd, c:.m~ "\'ho custoi.n[~rily r,nd regularly directs the 
work of' othor employees t11.orein, G.nG. viho hc,s t.he authcid.ty to' hire 
D....YJ.d fir''J othor cr:lployoos or nhoso suggostions and roco:":l.'11ond8.tions 
as .to the hiring 2.ne[ firini; uncI as to the a.dvanc,~mont cend promotion 
or e,n:r othor ch~mgc of' sta.tus of other employees will be gi von par
ticu1c.r "wight, end who C1J.sto!"1['.rily 8.nd ror;ula.rly oxercises' discr(~- . 
tiono.ry 1'o,[(::rs, [,:l1(~ who (;'008 no substc.ntic.l c;.;nount of work of tho 
srune nO.t1.lro as thn.t pOrfOI"lncd b:/ non-oxempt omployeos of tho eMployer, 
[':Gel who is conp'.msG.ted for his services at not If,:ss than ~:30 (exclu
sive of bN1.rd, lodging, or other' facilH;ies) for c.. v.;orkweek. 

Section 541.2 -- Frofessiono.l. 

Tho tor,'n I e'''p] ove (; c,rlp10W',d in fl :)onr.:~ fide * * * professional 
* * '" c: ..... pr,cit;, i~··~e~tion"13 (;.) (1) of tho Act shull :m':JD.n o.ny em
ployee --

(D.)· who lS cCl.sto'n~.rily c.nd rogulc,rly engaged in, work --

,( i.) p'n:domincmtly intclloctuD.l cmd vcxiecl in chn.racter 
QS opposed to routine montal, ,nanw~l, mechanical or 
physict3.l work, ~~nd 

(ii) r()quiring tho consistent exorcise of discretion 
0.n0 ;judg:-:1cnt both ?s to tht: mcmnor [;nd time of porformo.nco, 
as opposed to v;ark subjoct to r~ctivo direction and super
vision, [,nd 

(iii) of such 0. charactor that the output produced or 
th" rosult accomp~is;-lOd C2.;.nnot be stc,ndc:rdizod in rela
tion to [, given pdriod of timo, (;"'1d 

(iv) basod upon educa.tional tro.ining in G. specially 01'
go.niz('d bOelY of kn0Vrl,~dgc ns distin§~uishcd from e. gonor:'.l 
acado:.n'ic cduc[~tion end. from un appr~nticeship nnd from 
tr::dning in th~; porform~mco of r01.l.tine muntal, :m.f~nu:a.l, 

mochnnice.l, or physicc,l proc(;sses in accordanco with a 
proviously indicc,tud or standc.rdized formula, plan or 
pro co dl~.ro, [Htd ( 4368) 
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(b) who does rto substantial amount of work of the same nature 
as that performed b;/ nonexempt employees of the omployer, , ;• 

Section 541.3 — Local retailing capacity. 
7P, *' ' ' . 

The term 'employee employed in a bona fid;© * * * local r e t a i l 
ing capacity ' in section 13 (a) (1) of the Act shal l mean any emplo^/ee 
who custonarily and regularl j / i s engaged in naking r e t a i l sales the 
greater par t of which are in i n t r a s t a t e cor;i':ierce, or v/ho perfoms '/rork 
imrp.ediately incidental there to , such as tho v/rapping or delivery of 

• packages, and who does no substantial amount of work of tlie saj.ie na
ture as tha t performed by non-exempt CTiployees of tlio omployer. 

Section 541.4 — Outsido salesman, ,. ' . " ' • , 

The term 'eraployeo employed * * * in the capacity of outside 
salesman' in section 13 (a) ( l ) of -the Act shall moan any employee 
who customarily and regular ly perform? his \vork away fron his em
ployer ' s place or places of business, v/ho i s custonari ly and regu
l a r l y engaged in naldng sg.lcs as dofinod in Soction 3 (k) of tho ' <,: 
Act and wiio doos no subs-bantial amount of work of the sâ ae nature as 
that porfomod by non-exempt oraployoes of tho enployer. For the pur
poses of th is def in i t ion , recurrent routine de l iver ies , v;hothcr or 
not pr ior orders arc placed by the purchasers, and col lec t ions , shall 
not bo considered sa los . 

y : " ' i - Section £41,5 — Pet i t ion for amendment of rci;;ulations, • -•• -̂ ,. 

Any person vdshing a revision of any of tho tenns of tho fore
going regulations nay rubrait in -^^Titing to the Administrator a p e t i 
t ion sotting forth the changes desired vnd the reasons for proposing 
them. If, upon inspoction of tho pe t i t ion , t h e Administrator bel ieves 
that reasonable cause for r-mondrnent of the regulat ions is sot forth, 
the Administrator vdll c i ther schedule a hearing v/ith duo notico -to 
intorostcd pa r t i e s , or v.dll make othor provision for affording in
terested par t ies an opportunity to prosont t he i r views, e i ther in 
support of or in opposition to tho proposed cliangcs. In dctenuining 
such future regulat ions, soparate treatment for difforont industr ios 
and for difforont classes of onployees nay bo given consideration, 

• . Approved by the Administrator, October 19,-1938. 
Published in the Federal Register, October 20, IGPB," 

# # # # # 
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